Richard A. Posner pioneered the application of economics to legal decision-making in the U.S., and has been an outspoken reformer of anti-trust law in particular.  A wide-ranging thinker and writer, his most recent book is Uncertain Shield, a critique of the U.S. intelligence effort in the wake of the September 11th terrorist attacks. Now 67, Posner has served as a judge on the U.S. 7th Circuit Court of Appeals since 1981, and was Chief Judge between 1993 and 2000.  Excerpts from the blog he and Nobel Prize-winning economist Gary Becker share were recently published in book form in Japan. He spoke with Diamond contributor Michael Fitzgerald.

Diamond
Uncertain Shield is about a crisis in intelligence here in the U.S., particularly with the FBI. In fact, you argue that we need an entirely new domestic intelligence agency. Why? 

Posner:
Well, the basic problem is that the FBI dominates domestic intelligence. The CIA has very limited activities inside the United States and the Department of Homeland Security is a continuing disaster.  It has an intelligence apparatus but it’s ineffectual.

The problem with the FBI is the tremendous difference in orientation between criminal investigators and intelligence officers.  Criminal investigators take it for granted that there’s a crime.  That is their business.  Right?  No crime.  No criminal investigation.

But in the case of terrorism the paramount aim is to prevent the terrorist attack.  Especially when you’re dealing with suicide bombers.  There is no prosecution after the fact.  Prevention is completely alien to the way the FBI thinks because if you prevent something, you may not have any arrests.  You may thwart something before there’s any criminal act.


Interviewer:
You mention Canada as a possible model for intelligence reform here.  What about Canada is it that you think is the –


Posner:
Canada has something called the Canadian Security Intelligence Service which is modeled on the United Kingdom’s MI5 and those are domestic intelligence services that do not have any criminal investigative authority.  No arrest power or anything like that.  So they’re just snoops. And then of course they work with the police but they’re separate.

So, if we had our own domestic intelligence agency separate from the FBI that would work with the FBI, it would work perfectly.  But every country I know has decided that it should have a domestic intelligence capability that’s separate from police or criminal investigators.  France, Germany, Israel, Italy, Spain, Japan, Australia, New Zealand, India, Germany. The U.S. is an outlier.

Interviewer:  Meanwhile, here in the U.S. the National Security Agency is conducting unauthorized electronic surveillance.  What do you recommend Congress do?

Posner.   The problem is that the Foreign Intelligence Surveillance Act requires a warrant.

You can’t get a warrant to listen to someone if you don’t know whether he’s an enemy.  So warrants are not the way that you can regulate comprehensive electronic surveillance.  You can forbid it all together or you can look for other ways of preventing abuses.

So, my suggestions for other ways of preventing abuses are basically two.  First, to forbid the use of any intercepted information for any purposes other than national security. If an intelligence officer listens to an intercepted conversation and it turns out the person is not paying income tax or something, then I would prohibit the use of that.  

The second thing would be for the National Security Agency to be required to submit periodically to Congress or its designee a list of all the conversations, emails and so on that have been listened to or read in the last period, along with the reason why. 

The important thing is to look for ways of protecting privacy and civil liberties without imposing a warrant requirement.

Interviewer:
I want to switch topics and talk about the two recent European Union decisions – the large fine against Microsoft for anti‑trust reasons.  And then the annulling of the Sony BMG merger. Are we seeing a world where companies have to function within a global regulatory regime?

Posner:  In a way the fact that American companies now have to deal with foreign regulations is just an aspect of globalization and the growth of these international corporations. 

As far as the European Union goes, what has changed is that European countries tended to be very uninterested in anti‑trust.  But the EU has a much more vigorous anti‑trust policy than was the European norm.  So, that’s obviously affected America.  And it affects European companies just as much.  

What’s also true is that the European Union has more restrictive anti‑trust laws than the United States.

Interviewer:
They seem to have been much more aggressive with, say, Microsoft than our own government was.


Posner:
Yes. Europe has less of a free market orientation than the United States so their anti‑trust law is more protective of individual competitors and more concerned about rough competitive tactics than the United States is.  

Interviewer: So, did we do the right thing here with Microsoft?  Or is this fine in fact an example of the difference in the way these two cultures approach business?

Posner:
Well, the D.C. Circuit Court affirmed a judgment holding that Microsoft had violated the anti‑trust laws in a case of illegal monopolization.  That was a strong unanimous opinion, a tough opinion.  

But then the question was what remedy was appropriate.  And that became a tangled negotiation. Some people thought the remedy that eventually the government agreed to was too weak.  It may have been.  I don’t know. But the Europeans thought it was too weak.  And I don’t know the details of their dealings with Microsoft so I don’t know whether they are simply disagreeing with our Justice Department about what is an effective remedy or whether they’re applying somewhat different anti‑trust norms that are more protective of Microsoft’s competitors.

Remember that some years ago the Europeans turned down the General Electric-Honeywell merger. They seemed to be turning it down on the basis of a concern that GE and Honeywell would be too powerful, have too much financial power.  That wouldn’t cut much ice with American courts.  

On the other hand, the European Commission has been getting reversed a great deal by something called the Court of First Instance, which reviews its decisions. Recently there have also been significant amendments to their anti‑trust laws and procedures.  So I think there’s considerable flux in European Union anti‑trust law.

